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I. INTRODUCTION
Michael Wolfenderger, wio was convizted in Pierce County Superior Court
and 1s sécving a sentence lwposed in that Judement (Cause Ho. 18-1-02062-9),

3

vespactfully reguests that this Honorable Court issue a vacation of the
conviction and dismissal of all charges of issue, with prejudica.

Mr. Wolfenherser (DOC: 424534) is curvently confined at the Monro~
Correctional Complex Twin Rivers Unit in Monwoe, UA. He i3 serving
a 67 month sentence, with a variable term of commmity custody.

On January3, 2027, the Law Offices of Rarbara Corey, withirew from the
Aopallant's awse; Mr. Violfenberger now seeks relief, through this Appallant’
Opening Driefing, Pro se.

This is Wolfenberger's first collateral attack, amdbiﬂ timely filed.

II. ASSIGNMENT(S) OF ERROR

1. The State ecred, dbusad its discretion, and usur the law, when they

sentenced the Aspellant to a variable term of community custody, depewdant on
the amount of earned good time.

2. Ine State arved, abused its discretion, and usurped the law, when they,
in their plea agreement, gave a crime that was 1ot a lesser ralated of the
original crime.

3. The State erved, abusad its discretion, and usurned the law, when they

failod to establisn a credible Factual

hasis, for the ociginal charses.
4. Tne State erred, abused its discretion, and usurned the Law, when they

inadequately charred the Apnellant with the crime of Commercial Sexnal Abuse

Piry

of a Minor, as pact of a g Plea’.
5. Tae State ecrrad, abused its discretion, and us sucpad the law, wien they

.

failed to provide sufficient ovidence and failed to prove ever vy essential

element, beyond a reasonable doubt, in ovder to cnarge e crime of Commercial

Sexual Abuse of a Minor.




6. The State erred, abused its discretion, and usurped the law, when they,
under the Amended Information, failed to provide essential elements that
define all charges to be separate and distinct.

ISSUES PERTAINING TO ASSIGNMENTS OF EKROR
1. Is the State allowed to maximize the Appellant's sentence, by means of a
variable term of Community Custody in violation of R.C.W. 9.94A.7017
(Assigmment of Error 1.)
2. Can the State hold that an Attempted Child Molestation in the Second
Degree is of a lesser related crime to that of Attempted Rape of a Child in
the Second Degree, based on In Re: Barr, 102 Wn.2d 265, 684 P.2d 712 (1984)7
(Assignment of Error 2.)
3. Is a credible factual basis establisned, if the Appellant's statement of
the facts are not unequivocally stated and are ambiguous in nature?
(Assighm@mt of Error 3.)
4. Can the State introduce the completed crime of Commercial Sexual Abuse of
a Minor, as part of an In Re: Barr plea, when there is no originating crime
charged, to relate too, and no actual living minor existed?
(Assignment of Error 4.)
5. Can the crime of Commercial Sexual Abuse of a Minor stand as charged,
vhen the referenced minor was, in fact, a fictitous minor created by law
enforcement, as part of an undeccover sting?
(Assignment of Ecror 5.)
6.  When establishing all the elements of the crimes charged, in the
Information and/or Amended Information, does the State bare the burden to
prove every essential element, statutory and non-statutory, within the
charging document (i.e. Information, or Amended Information) in order for the
Information to be sufficient and accurate?

(Assigmment of Error 6.)




ITI. STATEMENT OF THE CASE

ﬁn August 31, 2020, Michael Wolfenbarger, Appsllant, plead suilty to an
Amenderd Tnformation. CP 3. Under this plea agreement, the Appellant plead to
One Count of Attempted Child Molestatlon in the Second Degres, One Count of
omaunication wikta a Minor for Tmmoral Puwpm$e§, felony; and Gne Count of
Commercial Sexual Abuse of a Minor. RP 3. These charges arose as nact of an
undercover sting, where a state patrol officer posed as a 13-yaar-old minor.
RP 10, There was no victim in this case. RP 10.

In tae recocd, the Court imposed a total sentence of 67 months
incacceration; 36 wonths community custody on Counts IT and ITT; and 18 months
community custody on Count T. RP 5. The prosecution, imposed a variable term
of commnity custody on Count T, by a handwritten statement:

“Count I: Actual Term imposed today: 18 months which can

increase by earned early release time un to a max of 35

Pursuant the record, the Court only agreed to Count T having 18 months of
commnity custody, not a variable tema. RP 15,

T an attempt to obtain a lengthier sentence, the prosecution added Count
TIT, Commercial Sexual Abuse of a Minor - RP 7, and a stipulation that each
offense be separate and distinct conduct. CP 3-4, However, thess eloments were
to ba in alignment with the Amended Information. CP 3.

M. Wolfenberger, who had no prior siiminal convictions, stipumated to an
offender score of 6, but no specific evidence to support this stinulation was
provided, CP 4.

The Appellant provided a factual statement, as part of the plea
agresment. RP 6. However, this was not complete o verified, as shown in the
record where the prosscution makes the following statement:

YT think, he did entor a factual plea to that, in part
at least.” BP &,




Mr. Wolfenbarger was sentenced on October 15, 2020, in asccovdance w1t1
the plea agreem@nt; plus the additional wariable term of comunity custody
Cp 3, 7.
IV. ARGUMENT

1. The State ; iscretion, and uaurpbd the

law, whean tnﬂv sente 1u’4 tle A,n"lant to a variable term
b4

of commmity aurtﬁdy, Japenﬂemt on earned good time.

As amended under R,C.W. %.944,701, a court may no longsr sentence an

offender to a variable term of commmity custody, contingent on the amount of

i release time, but instead it must deteemine the precise lengtn of

commmity custody at the time of sentencing. State v. Franklin, L/) Wn.2d 831,

263 P.3d 585 (2011). During the sentencing hearing, tne State inserted a
stipulation on Count T, to base the term of comaunity custody on the amount of
earnad good time, vislating his Sixth and Fourteenth Amendments of the U.S.

HWash. Const. The oroper remedy for a

;w-
‘i‘

Const. and Art. T § 3, and 22 of
court tnat renders such a sentence, is to remand for resentencing. State v.

Winbonme, 157 Wn.App. 320, 330, 273 P.3d 454 (2012).

sceation, and usurped th
> nent, gava a cirlme that
original crime.

2. The State e vr104, ahused its
Llaw, when they, in their

was ot a lasser related of the

CRER ]

The Appellant's right to due process and to a falr and just hoaring was

A

violated when he unknowingly entered into an dnlﬁdeL Parr Plea Sea In Re:

Barr, 102 Wn.2d 265, 684 P.2d 712 (1984)).

Under tha elements that outline the basis of a "Bavr Plea,” the court can

deal rhat allowed For a

ellant entered into a pleaded

agree, that the Apr

compronised plea agreement, that held no factual bagis for the substituted

i
o
£

- to establish a factual basis

chargas, but requiced the State and App

the original charges. In comparison with Tn Re: Barr, supra, the court should

. o it

accept that tae Aopellant's plea is in fact a "Bare Plea.”

It is well sattled in the Washington State Supreme Court, that for a




"Barr Plea” to be legal, the accepted crime in the plea must be a lesser
related of the original crime. Here, the original Information chareed the

Aopellant with One Count of Rape of a Caild in the Second Degree and One Coimt

=

of Communication with a Minor for Tmmoral Purposes. It has bheen establisned in
Barr, that a plea does not become invalid because an accused chooses to plead
to a related lesser charge that was not comitted in order to avoid certain

convictions for a greater offense. See, e.g., People v. Martin, 58 T11.App.3d

633, 374 N.E.2d 1012 (1978); Peoole v. Johnson, 25 Mich.Aop., 258, 181 M.W.2d

i

425 (1970) . See generally J. Bond, Plea Pargaining and Guilty Pleas § 3.55(a),
(h)(1982).

Here, In Re: Barr, supra, specifically states that the ple

must be a lesser velated charge. Tn the amended chavges, the State presented

that Attempted Child Molestation in the Second Decree is a lesser related

. I3

charge to an Attﬁmpt@d Rape of a Child in the Second Degree, This is not true

or accuratz. What makes this "Pary Plea” inaccurate and unlawful, is that
Child Molestation is not a lesser Lﬂiatad of the original crime of Attempted
Rape of a Child. Child Molestation LPquht. that the offender act for the
purpose of sexual gratification, an element not included in Rape of a Child.
Rape of a Child requires that‘penﬁtratimn or Oral/Genital contact occur, an

element not regquired in Child Molestation. Fach requires an element that the

other does not. Decause, Child Molestation requires ment of  sexual

.

gratification, it is not a lesser included offense of T

ey
o

yE a Child, State

V. Saiz, 63 Wn.Apn. 1, 5, 816 P.24 93 (19491). Under Tn Re: Parr, supra, the

defendant's original charges were Second Degrea Statutory Rape and Third
Degree Statutory Rape, and he plead to One Count of Indecent Liberties, by
forcible compulsion. Wnen comparing the plea accepted in Pacr and the plea

acceptad by the Appellant, its clear that in Bare, the lesser related charpe’




of Indecent Liberties contained similar elemenis of ﬂnn.drt a3 to the two

Lra ]

esy hotn requiring sexual contact by force. This is a

strong contrast to the lesser charges accepted by the Appellant, whers the
elements ave not similar botween the plea and that original crimes,

It should be notad, and recommended that the court follow that of the

erdorsenents from other states, and their interpretation of Tn Re: Parre.

Aopellate Courts in other statas have endorsed similar systems. California and
New Mexico Courts nave required that the ultimate charge be "reasonably
related” to the defendant's conduct, meaning that the defendant “must'" plead

to the same type of offense as ha committed or he “must plead to a lesser

included offense. People v. West, 3 Cal.3d 5495, 477 v 2d 400G, 419-20, 91

Cal.Bptr. 385 (1970); State v. Herrera, 2001~ ~73, 131 N.M, 22, 33

¥

nald that factual hasis for the original chares is

d its discretion, .
4 to establish a credi

law, 2 23
for the OLLEiHH
Since the factunl basis vequicament, both in case law and in the court's

rule is founded on the concept of voluntariness, it holds that a defendant can

plea guilty to amended iy 3 tor waich there is not a factual basis, but

“only" if the recowcd establishes that the defendant did so kaowiagly and
LA ] 2

voluntarily and that there at least exists a factual bhasis

3 II

charga, thereby establisiing a factnal basis for the plea as a whole. Doing so
supports a flexable plea hargaining system through wiich a defendant can

caonse to plead guillty to a related charge that was not committad, in ovder to
i el b b

avoid near certain conwiction for a g > offense. See Bapr, 1072 Wa.Zd at

270 (reasoning that a defendant should be able to detzimine the course of

beliaves iz in his hest interest, so long as tas

ackion that be or st

defendant's plea is voluntary and intellisent.)




While Bacr allows a compromised plea so long as there is sufficient facts

to support the original chacges, the decisions rendered in In Re: Pers. Resk.

of Hews, 108 Wn.2d 579, 741 P.2d 983 (1967)(Hews I1), and In Re: Pers. Rest.

of Thompson, 141 Wn.2d 712, 10 P.3d 380 (2000), the court must engage the

defendant in a colloquy regarding the lack of factual basis for the amended

charges in order to have a valid plea. State v. Zhao, 157 Wn.2d 188 (2006).

In this case, the Appellant;s acgument on the facts of illegality of his
"In Re: Barc Plea," the Appellant's plea was not supported by the factual
basis of the original charges, from a reliable source. Undar the Statement for
Plea of Guilty, a statement was entered by the def@use}'however, the statement
entered was both (1) insufficient and (2) not written by the Appellant in his
own words.

(1) In order to establish a factual basis, by use of a-
statement of fact, the Appellant must state unequivocally, a
formal and exact presentation of the facts to be entered
into the record. To avoid any doubt, the statement must be
unambiguous, clear, and free from uncertainty. However, in
this case, the Appellant's statement, while making some
admnittance, displayed-an overall uncertain and ambiguous -
account of the facts.

(2) The statement enteced into the Statement of Plea of
Guilty, was not of the Appellant's own words, but was a pre-
written statement created by the Appellant's counsel. Under
the ABA Model Rules, the scope of representation and
allocation of authority between client and lawyer, were
violated when the Appellant's counsel enforced this
statement of fact upon him. Mr. Wolfenberger was denied the
ability to speak for nimself, on the facts, and was forced
Lo accept the pre-written statement. Persuant to Rule 1.2,
of the ABA Model Rules, a lawyer shall abide by a client's
decisions concerning the objectives of repregentation and,
as required by Rule 1.4, shall consult with the client as to
the means by which they are to be pursued.

Due process requires that a guilty plea be knowing, voluntary, and
intelligent. The Appellant compares his situation with that of Hews, wnere,
"Ine State argues that Majors and Bacr support the trial coucts ruling in this

case. The State would have us construe that the defendant need not be aware of




the nature of the charges to which he ultimately plead or understand that the
facts he admits to constitute that offense....The State's reading of Barr and
Majors would render prior decisions in Hews meaningless. Hews held that a plea
is not voluntary with in the due process requirements unless the defendant
understands the requisite elements of and necessary facts supporting the
charge to which he pleads." Hews, 108 Wn.2d 579, 741 P.2d 985 (1987). A plea
is not voluntary in the constitutional sense unless the defendant has adequate
notice and understanding of the charges against hin. Henderson, at 645 & n.13;

See also Smith v. O'Grady, 312 U.S. 329, 334, 85 L.Ed. 859, 61 S.Ct. 572

(1941). Understanding of the original charge is not alone sufficient; where
the charge encompasses a lesser included offense, the defendant must
understand the "essential elements of the charge to waich he pleads guilty.”
MeCarthy, at 467 n. 20.

4. The State erred, abused its discretion, and usurped

the law, when they inadequately charged the Appellant with

the crime of Commercial Sexual Abuse of a Minor, as part of

an In Re: Barr Plea.

A "Barr Plea" is clearly defined within case law, where an accused pacty
can choose to plea to a fictitous charge that is of a lesser related offense
as that of the original charge, but only if a factual basis can be established
by a credible source. The State wrongfully charged the Appellant with One
count of Commercial Sexual Abuse of a Minor. According to the evidence
provided by the State, no evidence of the essential elements to commit this
crime existed. Even under the factual statement given by the Appellant and the
State's admittance during sentencing, the accused had no knowledge of offering
anything of value for sex and the 6nly purpose for adding this charge was to
manipulate the sentencing range, by raising the offender score. This is an

outrageous formn of misconduct by the State,




With clear proof that there were no original charges to which can be used
to base an originating crime, that can be related to a completed Comnercial
Sexual Abuse of a Minor; the State has committed a manifested erroc in
charging the Appellant with this charge. A “manifested ecror' is defined as,
“"an error that is plain and indisputable and that amounts to a complete
disregard of the controlling law or the credible evidence in the record.”
Black's Law Dictionary, Tenth Edition 660 (2014).

5. The State erred, abused its discretion, and usurped
the law, when they failed to provide sufficient evidence and
failed to prove every essential element, beyond a reasonable
doubt, in order to chacge the crime of Commercial Sexual
Abuse of a Minor.

Me. Wolfenberger challenges the adequacy and sufficiency of the Amended
Information as to the charge of Commercial Sexual Abuse of a Minor, found in
Count IIL. An Information must include all essential elements of the crime to

be constitutionally sufficient. State v. Pry, No. 96599-4 (Nov. 2i, 2019).

SUFFICIENCY OF THE AMENDED INFORMATION

Me. Wolfenberger contends the facts alleged in Count 111 of the Anended
Information, do not £it within the supporting elements depicted in the
Declaration for Determination of Probable Cause. The statutory elements of the
crime of Comnercial Sexual Abuse of a Minor, found in R.C.W. 9.68A.100(1)(b),
do not align with the elements described in the Declaration, because the
Declaration does not expressly state that he agreed to pay for sexual
relations with a minor. Instead, the Declaration reads that the Appellant
simply agreed to get the alleged minor a Slurpee drink, "'so the UC officers
would know the defendant was at the location they wanted him to go to fiest."
Appellant's contention foes not follow the typical challenge to an Information
based on the charging instrument allegedly inadequately describing the crime
and thereby failing to give notice. The Appellant instead echoes the argument
found in Civil Law that the State failed to state a claim For which relief can

be granted.




SUFFICIENCY OF 'THE EVIDENCE
Appellant next maintains that the charging statute, R.C.W. 9.68A.100(1)
(b), requices the State, in Count II1, to prove that he offered payment for
sexual relations with a Corporeal minor. The State submitted evidence only
that he agreed to get an inexpensive drink for an invented minor he was
meeting, and that the purpose was not for exchanging for sex, buf to track the
Appellant to an agreed location.
The State failed to provide evidence in support of Count 111 of the
Amended Information, in accordance with R.C.W. 9.68A.100.
Under R.C.W. 9.68A.100(1)(b): (1) A person is guilty of
Commercial Sexual Abuse of a Minor if:....(b) he or she pays
or agrees to provide anything of value to a minor or a third
person pursuant to an understanding that in return therefore
such minor will engage in sexual conduct with him or her.
(Enphasis added)
Based on the definitions of “minor' and *‘persons” found in criminal
statut&s, based on a comparison of R.C.W. 9.68A,100, with another statute, and
based on foreign related decisions, "winor' within R.C.W. 9.68A.100 means a

real person. State v. Majeed, 14 Wn.App.2d 868 (2021).

In addition, the State even admits to the fact that the Appellant did not
comnit the crime of Commercial Sexual Abuse of a Minor, within the Excerpt of
Verbatim Report of Proceeding, which can be found in Appendix D.

On page 6, lines 3-8, of this report, the State mentions:

TN | thluk he did enter a factual plea to that, in part at
least. T'm nut asking the Court to impose that because that
was a charge that was added at the end for purposes of the
plea and of fender score and ranges, and it's not the same as
it normally comnes before the courts...”

Its clear that the State only added this charge in order to manipulate
tine Appellant's offender score, in order to maximize tne sentenc ing range.

However, even in the factual statement, the Appellant states he had no

intentions or knowledge that the "Slucpee' was for an exchange of sexual




relations. Under this motlon, the fact that the additional charge plead to by
the Appellant, doesn't equate to the essential elements presented in the
original charging. The State over stepped its authority when it applied this
charge with no evidence to prove such actions were ever completed, nor
followed the requirements of Barc., Thus, the Appellant requests that this
Court dismiss Count IIT for insufficient evidence.

e. The State erred, abused its discretion, and usurped

the law, when they under the Amended Information, failed to

prove essential elements that define all chacges to be

separate and distinct.

An Information must include all essential elements of the crime to be

constitutionally sufficient. State v. Pry, No. 96599=4 (Nov. 21, 2019). The

Appellant adds that under the Amended Information, it reads, "...a crime of

the same or similar character, and/or a crime based on the same conduct or on

or plan, and/or so closely connected in respect to time, place and occasion
that it would be difficult to separate proof of one charge from others.'* Based

on the ruling under State v. Pry, supra, where the State's notice of the

charges, by Information, "shall be plain, concise, and definate written

2.1(a)(1). An offense is improperly charged unless the Information set forth
every essential statutory and non-statutory element of the crime. State v.

Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 86 (1991), State v. Vangerpen, 125 Wn.2d

782, 787, 88 P.2d 1177 (1995). Under the Amended Information, the State failed
to provide essential elements that defined the actions of all three charges to
be separate and distinct. Instead the State clearly defines each charge as,
same criminal conduct. With the introduction of a change in the law, through

Y

case law, ' an inadequancy of an Information cannot be cured by referring to

an attached certificate of probable cause." State v. Pey, supra. "An essential




element is one whose specification is necessary to establish the very

illegality of the behavior' charged. State v. Johnson, 119 Wn.2d 143, 147, 829

P.2d 1078 (1992)(citing United States v. Cina, 699 F.2d 853, 859 (7th Cir.

1983). The primary purpose of the essential element rule is "to apprise the

accussed of the chacges against him or her and allow the defendant to prepare
language of the essential elements of the ccime, the Infomnation must do more
than mecely name the offense and list the elements - it must allege the

.

particular facts supporting them.” State v. Nong, 169 Wn.2d 220, 226, 237 P.5d

250 (2010)(citing State v. Leach, 115 Wn.2d 679, 688, 782 P.2d 552 (1989)).

Failure to allege each element means the Information is insufficient to charge
a crime and s t be dismissed.

The charges are "same criminal conduct' and not separate and distinct.
Being the Appellant has shown that the "Barr Plea' is illegal and will be
dismissed, and that the adequacy and sufficiency of the evidence of the
Commercial Sexual Abuse of a Minor charge was proven to be lacking and will be
dismissed, then all charges have to be dismissed.

V. CONCLUSION

Appellant asks this Honorable Court not to hold him to the standards of
interpretation of the law.

The Appellant requests that this Court, due to the variable sentence on
tne community custody, remand for resentencing to set a determinate amount of
community custody. This Court should also hold that under Bare, the
original, that the State failed to establish a credible factual basis, that

the charge of Commercial Sexual Abuse of a Minor was unlawfully charged, and




tnat tne pleaded agreement allows the same criminal conduct to apply to all
charzes. Witn tne Court ruling as stated above, the Court should vacate
Judgment and dismiss all chacges for inadequacy and insurficienzy of the

cecord.

Respectfully submitted this day or July, 20Uz2.

Michael Lee wolfenb
Pro se, DUG# 424534
Monroe Correctional Complex
Twin Rivers Unit, C-Z13-1
P.0O. Box 88%

Monros, WA 98272-U8E8
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